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STATEMENT OF THE CASE

Appdlant Benjamin Phillips filed atimely gpped of an Initid Adminigrative Determination [IAD] that
was issued on March 20, 1995, by the Restricted Access Management [RAM] program. The lAD
denied Mr. Phillipss claim for haibut Quota Share [QS] under the Individua Fishing Quota [IFQ)]
program for Pacific hdibut and sablefish. The ground for denid was that the gpplicant was not a
qudified person for QS under IFQ regulation, 50 C.F.R. § 679.40(a)(2).! Mr. Phillips has shown that
hisinterest is directly and adversely affected by the IAD, asrequired by 50 C.F.R. 8 679.43(b).

ISSUES
1. IsMr. Phillipsaqudified person for QS under the IFQ regulations?
2. Did NMFS or the IFQ regulations unlawfully discriminate againgt Mr. Phillips on the basis of age?
DISCUSSION

Mr. Phillips was in high school during 1984-1987. In 1989, he purchased the F/V LIL PELICAN with
the sole intent of fishing hdibut in IFQ regulatory area 2C of the waters off Southeast Alaska. Mr.
Phillips' insurance policy for the vessel prohibited him from using the vessdl inthat area. So, instead he
fished in Internationa Pacific Halibut Commisson (IPHC) regulatory area 2A. 1n 1990, he used his
vessd to make four landings of halibut that were harvested with fixed gear from that area. Mr. Phillips
clams he could not get insurance coverage for IFQ regulatory area 2C because of his youth and
inexperience. RAM denied Mr. Phillipss gpplication for QS on the grounds that he was not a
“qudified person” under the regulations of the IFQ program.

Formerly, 50 C.F.R. 8 676.20(a)(1). The IFQ regulations were renumbered, effective July 1,
1996. See, 61 Fed. Reg. 31,270 (1996). The wording of the regulation in question was not changed by
the renumbering.



1. IsMr. Phillipsa qualified person for QS under the IFQ regulations?

To be consdered a*qudified person” for hdibut QS, a person must have owned or leased avessd that
made legd landings of hdibut harvested with fixed gear from an IFQ regulatory areaduring a QS
qualifying year, between 1988-1990.2 The IFQ hdibut regulatory areas for QS are 2C, 3A, 4A, 4B,
4C, 4D, and 4E.® RAM isrequired to caculate a qudified person’s hdibut QS on the basis of legd
halibut landings made from vessals owned or leased by the qudified person during the QS base years
(1984-1990).

The evidence in the record shows that the only legd landings made by Mr. Phillips during the QS
qudifying years were four hdibut landings from the F/V LIL PELICAN in 1990.* The landings were
harvested with fixed gear in IPHC regulatory area 2A,° anon-IFQ regulatory area. | conclude that Mr.
Phillipsis not aqualified person for QS because the hdibut landings were not harvested in an IFQ
regulatory area.

Mr. Phillips asks that an exception be made in his case because he asserts that he would have fished in
IFQ regulatory area 2C° but for the insurance policy restrictions placed on the use of hisvessd in that
area because of hisyoung age’ and inexperience. The insurance policy restricted Mr. Phillips's vessdl
to fishing in IPHC regulatory area 2A within 25 miles of Cape Fattery, off Washington.

Unfortunately for Mr. Phillips, the IFQ regulations do not provide for exceptions to the requirements of
qudifying for QS. The North Pacific Fishery Management Council expressy rejected alowing QS on

2 See, 50 C.F.R. §679.40(a)(2)(A), which providesin relevant part: “ ... a“‘qualified person’
means a‘person,’ ... That owned avessdl that made lega landings of halibut or sablefish, harvested with
fixed gear, from any IFQ regulatory areain any QS qualifying year; ...”

3See, 50 C.F.R. §679.2

4See, State of Washington Department of Fisheries fishing records, which show Mr. Phillips
made halibut landings on July 11, 1990, July 31, 1990, August 28, 1990, and September 12, 1990.

SIPHC regulatory area 2A includes all waters off the state of California, Oregon, and
Washington. See, 50 C.F.R. § 301.6.

6Under the IPHC regulations (50 C.F.R. § 301.6), area 2C includes al waters off Alaskathat are
east of aline running 340 degrees true from Cape Spencer Light and south and east of a line running 205
degrees true from said Light.

’Mr. Phillips was 21 years of age a the time of his claimed landingsin 1990. See, Mr. Phillip's
RFA, in which he ligts his birth date as September 17, 1968.
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the basis of hardship or unavoidable circumstance® The Council determined that providing athree-
year qudifying period and alowing applicants to sdect their best five years of fishing during the base
years was sufficient to compensate gpplicants whose catch had been reduced as aresult of
circumstances beyond their control, and that no additiona hardship provisions would be considered for
the IFQ program.®

This Office has denied rdief to a number of gpplicants seeking QS who dlamed that they would have
made quaifying landings but for circumstances beyond their control. We ruled in those gppedls that
neither RAM nor this Office has authority to dlocate qualifying pounds that are not based on actud
landings® | reach the same conclusion in this apped. Therefore, neither | nor RAM is authorized to
grant an exception for Mr. Phillipsin this case.

2. Did NMFESor the lFQ regulations unlawfully discriminate against Mr. Phillipson the basis
of age?

On their face, the IFQ regulations do not impose age requirements for the qudification of QS. Under
the IFQ regulaions,** any “qudified person” who is an individud citizen of the United States can be
issued QS, regardless of age. Nor did RAM [NMFS] discriminate against Mr. Phillips on the basis of
his age when it denied his gpplication for QS. Mr. Phillips was denied QS, not because of his age (or
limited experience), but because the fish he landed were not harvested in an area covered by the IFQ

program.

Mr. Phillips, nevertheless, aleges that enforcement of the IFQ regulationsin his case amounts to
unlawful age discrimination. | disagree. Even if Mr. Phillips wasin high school during a portion of the
base years, and even if he could not obtain insurance coverage during the QS qudifying period because
of his age, the federd age discrimination laws do not gpply to Mr. Phillipsin thisingtance, nor do they
prevent RAM from enforcing its regulations.

8The Council made the decision at its September 28-October 5, 1994 mesting.
9See, 57 Fed. Reg. 57,134 (1992).

10see, the following cases, in which Appellants argued that they would have had landings but for
the EXXON VALDEZ spill in 1989: Kenneth M. Adams, Apped No. 95-0004, March 22, 1995; William
E. Crump, Appeal No. 95-0024, June 27, 1995; immy D. Hutchens, Appeal No. 95-0094, June 28, 1995;
and Michael C. Hatten, Appeal No. 95-0136, January 30, 1996. See also, Charles J. Petticrew, Appea
No. 95-0008, July 3, 1996, in which the Appellant argued that he would have made landings but for a
physical disability; and Leonard L each, Appeal No. 95-0115, May 6, 1998, in which Appellant argued that
he would have made landings, but for the sinking of his fishing vessdl.

11See, 50 C.F.R. § 679.40(8)(2)(i) and 50 C.F.R. § 679.2.
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The law of age discrimination is found primarily in the employment setting, where it isaimed a
prohibiting and redressing discrimination againgt older workers. For example, the federd Age
Discrimination in Employment Act [29 U.S.C. 88 621-634 (1994)] does not apply to discrimination
againg people under the age of 40. While young persons and minors are often subject to different
trestment than older adults, such trestment is generaly lawful whereit is not arbitrary and reasonably
furthers a legitimate Sate interest, such aswhen it is designed to protect the minor or others from harm.
Examplesinclude child labor laws and laws prescribing minimum ages for driving motor vehicles or for
purchasing and consuming alcoholic beverages. See, eg., Manud v. Louidana, 677 So.2d 116 (La
1996).

This body of law has no gpplication to Mr. Phillips or to the IFQ program. But evenif it did, chalenges
to the legdity of the IFQ regulations are not within the purview of this Office. An Appeds Officer has
no authority to invalidate IFQ regulations and to order relief sought on the basis of an aleged conflict
with other federd law.'® Such broad authority lies with the courts, and Mr. Phillips' s redress on a
conflict with federd law must be sought in that forum.

Mr. Phillips has faled to demondrate that either NMFS or the IFQ regulations have unlawfully
discriminated againgt him on the bass of age. The dleged discrimination, if any, would have been by his
vess insurer, not NMFS. Thus, | find that Mr. Phillipss claim of age discrimination by NMFS is
without merit.

FINDINGS OF FACT
1. Mr. Phillips made four landings of haibut harvested in IPHC regulatory area 2A.
2. IPHC regulatory area 2A isnot an |FQ regulatory areafor purposes of QS.

3. Mr. Phillips did not own or lease avessd that made legd landings of hdibut or sablefish harvested
with fixed gear in an IFQ regulatory area during the QS qudifying period.

CONCLUSIONS OF LAW
1. QScanonly beissued on the basis of actud, not hypothetica landings of hdibut or sablefish.

2. Mr. Phillipsisnot aqualified person for QS, nor can he be issued QS to compensate him for
circumstances beyond his control that may have prevented him from making qudifying landings.

3. ThelFQ regulations do not discriminate on the basis of age.

12See, George M. Ramos, Appeal No. 94-0008, Regiona Director’s Decision on Review, a 4,
April 21, 1995.
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4. Mr. Phillipss application for QS was denied not because of his age or limited experience, but
because his clamed landings were not harvested in an area covered by the IFQ program.

5. Application of the IFQ regulationsin this case does not violate federa age discriminate laws.

6. An Appeds Officer does not have the authority to invalidate |FQ regulations and to order relief to
an gppdlant on the basis of an dleged conflict between IFQ regulation and other federd law.

DISPOSITION

The IAD that isthe subject of this apped is AFFIRMED on the grounds stated in this Decison. This
Decision takes effect on October 28, 1999, unless by that the Regiona Administrator orders review of
the decison.

Any party, including RAM, may submit aMotion for Reconsderation, but it must be received & this
Office not later than 4:30 p.m., Alaska Time, on October 8, 1999, the tenth day after the date of this
Decison. A Mation for Recongderation must be in writing, must specify one or more materia matters
of fact or law that were overlooked or misunderstood by the Apped's Officer, and must be
accompanied by awritten statement or points and authorities in support of the motion.

Randal J. Moen
Appeds Officer
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